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ABSTRACT 

The construction industry process is a challenge to all participants of the industry. In 

the event of constructing a building, the architect takes up the challenge in 

conceptualizing the design to satisfy the needs of the employer, the structural 

engineer designs it in a safe manner using suitable materials by optimizing the cost, 

the quantity surveyor prepares an accurate estimate for a unique structure matching 

suitable specifications, the contractor takes the risk of bidding for the job and 

building to all other constraints in order to obtain a profit. Therefore in every process 

of construction a professional is involved with a certain responsibility sharing risks, 

agreeing on a set time, achieving a quality product to cost constrains. 

In this environment conflicting motives, intricate relationships, emotions, 

interactions, various reasoning etc. stay at the backdrop of actions, reactions and 

decisions taken by the parties. 

Inevitably differences occur resulting in conflicts leading to disputes and the parties 

invoke relief under dispute resolution clauses particularly arbitration according to the 

Arbitration Act No 1 1 of 1995. 

The researcher is of the view that the existence of natural justice in arbitration 

process would deliver satisfactory dispute resolution. 

The issue for the researcher is to gain an understanding of natural justice variables 

affecting the delivery of a satisfactory dispute resolution procedure. The most 
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condensed definition of Natural Justice is "On just means to reach just ends" as 

defined by an eminent justice, VR Krishna Iyer. 

Therefore the research is aimed at investigating construction disputes to the 

satisfaction of the parties in terms of time expenditure, procedure and components of 

natural justice viz., various forms of bias, such as right for representation, right to be 

heard, right to receive adequate notice etc and thereby to derive a new knowledge. A 

survey was carried out on a sample of stakeholders in Sri Lanka and the survey data 

was analyzed using statistical principles. Statistical data was supported by a semi-

structured questionnaire and case analysis wherever appropriate and feasible using 

the triangulation method. It was found that arbitrations is the favored dispute 

resolution method conforming to the requirements of natural justice yet was not 

favored by disputants in terms of time and expenditure 

It has also been concluded in the research that arbitration is a better way of resolving 

construction disputes and the procedure adopted conforms to the requirements of 

natural justice and that natural justice has a better application in arbitration than in 

litigation. 

This type of research is still a new phenomenon within the Sri Lanka dispute 

resolution arena. 

The contribution of this work is to fill the gap in furthering construction dispute 

procedure for speedy and cost effective delivery of resolution much needed for 

dispute resolution in the construction industry. 

iv 



ACKNOWLEDGEMENT 

I acknowledge with deep gratitude and indebtedness the direction, advice, assistance, 

supervision and encouragement given by Prof. Chitra Weddikkara as the Supervisor 

of my thesis, without whom this would not have been a success. 

I am also indebted to the senior staff members of the Post-Graduate Studies Division 

of the Faculty of Architecture, Prof. R. Rameezdeen, Prof. Harsha Munasinghe, Dr. 

Indrika Rajapaksha and Dr Sepani Senaratne for the support and direction given to 

me in order to complete my research work. 

I will fall short in my obligations if I fail to thank the members of the staff of the Sri 

Lanka National Arbitration Centre (SLNAC) and the Institute for Development of 

Commercial Law and Practice (ICLP), as well as my colleagues in the Engineering, 

Architectural, Quantity Surveying and Legal fraternities for providing data and other 

information necessary for me to complete my academic work. 

Ananda singhe 

17" May, 2010 



X 
C O N T E N T S 

Page No. 

ABSTRACT iii 

ACKNOWLEDGEMENT v 

TABLE OF CONTENTS vi - xii 

LIST OF FIGURES xiii 

LIST OF TABLES xiv - xx 

LIST OF APPENDICES xxi - xxiii 

LIST OF ABBREVIATIONS xxiv - xxv 

1.0 INTRODUCTION 

1.1 Background to the study 01 -06 

1.2 The field of study 06-09 

1.3 Significance of the project 09-17 

1.4 Rationale for study 17-21 

1.5 Scope, aims and objectives 21 

1.5.1 Scope 21-22 

1.5.2 Aim 22 

1.5.3 Objectives 22 

1.5.4 Hypothesis 23 

1.5.4.1 Primary Hypothesis 23 

1.5.4.2 Secondary Hypothesis 23 

1.6 Limitations 23-24 

Summary 24/25 

2.0 THE CONSTRUCTION INDUSTRY 

2.1 Introduction 26-30 

2.2 The project 30-33 

2.2.1 Process and main participants in construction 33-34 

vi 



A 

2.2.2 Traditional procurement system 35 

2.2.2.1 Direct labour Contracts 36 

2.2.2.2 Admeasurements Contracts 36 

2.2.2.3 Schedule of rates 37 

2.2.2.4 Lump-sum Contracts 37 

2.2.2.5 Cost/reimbursement Contracts 38-40 

2.2.3 Contemporary procurement methods 40-41 

2.2.3.1 Design and Build 41-42 

2.2.3.2 Management Contracting 42 

2.2.3.3 Partnering 43 

2.2.3.4 The Build-Operate Transfer concept (BOT) 44-45 

2.2.3.5 Novation 45 

2.2.4 Project Management 46-47 

2.2.5 Success Criteria 47 

2.2.6 The Process in Design and Construction.. 48-50 

Summary 50-51 

3.0 DISPUTES IN THE CONSTRUCTION INDUSTRY 

3.1 Introduction 52 

^ 3.1.1 Definition of Conflict 52-53 

3.1.2 What is a dispute? 54 

3.2 Definition of Dispute 54-56 

3.2.1 Dealing with conflicts and disputes 57 

3.2.2 Conflict Management Approaches 57 

3.2.3 Cost of implication of conflicts 57-58 

3.2.4 Tangible and intangible cost of conflict 58 

3.2.5 Sources of Conflict 59 

3.2.6 The Interpersonal Facts of Conflict 60 

3.2.7 Conflict Resolution Styles and Their Consequences 60-63 

3.2.8 What is better style? 63 

3.3 Nature of the construction industry 63-66 

3.4 Sources of construction conflict and disputes 67-69 

3.5 Managing conflict/disputes in organizations 69-70 

3.6 Classes of disputes 70-72 

7 

vii 



3.7 Models of Handling Conflict 72-72 

3.7.1 Langford and Bradley Model (1987) 73-7^ 

3.7.2 Four Style Model 74 

3.7.3 Five Style Model 74 

3.8 Variables Influencing Conflict 74-7' 

3.8.1 Ambiguity of Role 75 

3.8.2 Interpersonal skills by key players 75-7( 

3.8.3 Responsiveness to change 76 

Summary 76-7 

4.0 DISPUTE RESOLUTION METHODS 

4.1 Introduction 78 

4.2 Dispute Resolution Methods 78-7' 

4.2.1 Adjudication 79-8 

4.2.2 Mediation 82-

4.2.3 Negotiation 84-

4.2.4 Arbitration 88-

4.3 Arbitration as an Alternate Dispute Resolution Process 90-9 

4.3.1 The Advantages of Arbitration 91-

4.3.2 Selection of an arbitrator 93 

4.3.3 Administration 93-

4.3.4 Qualifications of an Arbitrator 94-

4.3.5 The Arbitration Process 95-

4.3.5.1. Court Structure 98-1 

Summary 108-

5.0 NATURAL JUSTICE 

5.1 Introduction 110 

5.1.1 Definition of Natural Justice I l l 

5.1.2 Objective of Following Rules of Natural Justice 113 

5.1.3 Application of The Rules of Natural Justice 114 

5.1.4 Requirements of Natural Justice 114 

5.1.5 Criteria for Evaluation of Fairness of a Procedure 115 

5.1.6 Essential Principles of Natural Justice 116 

viii 



5.1.7 Need for Observance of The Rules of Natural Justice.... 117 

5.1.8 Consequences of an Order Passed In Violation of The 

Rules of Natural Justice 117-118 

5.1.9 The Historical and Present Approach of The Rules of 

Natural Justice 118-119 

5.1.10 Current Approach 119-120 

5.1.11 Flexibility of The Rules of Natural Justice 120-121 

5.1.12 Arbitrator is Bound by Principals of Natural Justice 121-124 

5.1.13 Bias 124-127 

Summary 127-128 

6.0 APPLICATION OF NATURAL JUSTICE 

6.1 Introduction 129 

6.2 Audi Alteram Partem 129-131 

6.3 Duty to Adhere - Point of Inference In a Statute 131 

6.4 When Duty to Hear Becomes an Obligation of Natural 

Justice 132 

6.5 Flexibility of the Rule 132-133 

6.6 Onus of Exclusion of the Rule 133 

6.7 Requirements of the Rule and its Various Facets 133-134 

6.8 Definition of Notice 134-135 

6.9 Importance of Notice 135-136 

6.10 Essential Requirements of notice 137 

6.10.1 Notice to be addressed correctly 137 

6.10.2 Notice to be served in sufficient time 137-138 

6.10.3 Notice to Mention Time and Place 138 

6.10.4 Notice to Specify Charges 138-139 

6.11 Mode of Issuing and Serving Notice 139-140 

6.12 Fundamentals of Notice 140 

6.13 Statutory Duty to give prior notice to be strictly complied 

with by public authorities 140-141 

6.14 Fair Hearing 141-142 

6.15 Criminal Trials And Application of The Rule 142-144 

ix 



6.16 Opportunity of Being heard-Fundamental To The Rule of 

Fair Hearing 144-145 

6.17 Opportunity of Being Heard 145 

6.18 Opportunity of Being Heard - its Denotation 146 

6.19 Oral Hearing - Importance 146 

6.20 Facilities Should Be Allowed For Making Representations 147 

6.21 One Side Should Not Be Heard Behind Other's Back 147-150 

6.22 Bias 150-152 

6.23 Different Forms Of Bias 152 

6.23.1 Judicial Bias 152-157 

6.23.2 Administrative Bias 157-158 

6.23.3 Political Bias 158-159 

6.23.4 Official Bias 159 

6.23.5 Legal Bias 159 

6.23.6 Legislative Bias 160 

6.23.7 Bias of Subject Matter 160 

6.23.8 Pecuniary Bias 160 

6.23.9 Personal Bias 160-161 

6.24 No Man Can Be a Judge In His Own Cause 161 

6.25 Passing order in exercise of discretionary power and general 

principle of law regarding recording of reasons 161 

6.2.6 Preliminary Hearing in arbitration 162-163 

Summary 163-164 

7.0 RESEARCH DESIGN 

7.1 Introduction 165 

7.2 The Research Methodology 165-167 

7.2.1 Theoretical Paradigm 167-168 

7.2.2 Research Instrument 168 

7.2.3 Semi Structured Interview Protocol 168 

7.2.4 Questionnaire Design 169-174 



7.2.5 Sample Selection 174-175 

7.2.6 Data Col lection 175 

7.2.7 Statistical Techniques Used 175-176 

7.2.8 Presentation of Data 176 

7.2.8.1 Composition of the Sample 176-178 

7.2.8.2 Data Coding and Entering of Variables 178 

7. 2.9 Justification of low response rate 178 

Summary 179 

8.0 RESULTS 

8.1 Introduction 180 

8.2 Descriptive Statistics 180 

8.3 Frequencies and Percentages 180 

8.3.1. The representativeness of the total sample 180-181 

8.3.2. Demographic factors of the respondents 182 

8.3.3 Frequencies and percentage of attributes 183 

8.3.3.1 Similarities or shared attributes among 

professional groups 183-186 

8.3.4 Orientation towards disputes 186-192 

8.3.5 Lawyers contribution towards dispute resolution in the 

construction industry 192-232 

Summary 232-234 

9.0 ANALYSIS AND DISCUSSION 

9.1 Introduction 235 

9.2 The Pearson's chi square test 235 

9.2.1 Statistical significance in attitudes of professionals 236-241 

9.2.2 Statistical significance in values of professionals 242-289 

9.2.3. Statistical significance of behaviour in 

professionals groups 289-294 

9.3 Discussions and interpretation 294-295 

9.4 Robustness of the results 295-296 

9.5 Use of results : 296 

Summary 296-297 

xi 



10.0 CONCLUSION 

10.1 Introduction 298-299 

10.2 The findings 299 

10.2.1 Existence of bias in natural justice 299-300 

10.2.2 Hearing, notice and representation in natural justice 300 

10.2.3 Arbitration is a better way 300-301 

10.2.4 Arbitration - value for money 301 -302 

10.2.5 New knowledge: overlapping of ad hoc procedures and 

civil procedure code 302-303 

10.2.6 Late arbitrations 303 

10.2.7 Procedure determines incorporating natural justice 304-305 

10.3 Recommendation and future research 305-307 

REFERENCES 308-318 

CASE REFERENCES 319-321 

BIBLIOGRAPHY 322-330 

APPENDICES 331-531 

xii 



4 
LIST OF FIGURES 

Figure 1 : Sources of Conflict: 59 

Figure 2 : Competing style 61 

Figure 3 : Common sources of construction dispute 66 

Figure 4 : Matrix of conflict variables 73 

Figure 5 : Comparative Advantages of Arbitration 92 

Figure 6 : Hierarchy of court structure 98 

Figure 7 : Question Al Pie chart - Number of Respondents in 

the total sample 181 

Figure 8 : Question A 12.Most Suitable method of Dispute Resolution.... 187 

Figure 9 : Question B3.Types of reasons for disputes in the construction 

industry 189 

Figure 10 : Question B6.Attitudes towards conflict 192 

Figure 11 : Question B5.Lawyers'contribution to dispute resolution 193 

Figure 12 : Question B8.Lawyers'contribution towards dispute resolution... 195 

xiii 



L I S T O F T A B L E S 

Page No. 

Table 1 : Parties in disputes 69 

Table 2 : Arbitrator Selection issues 93 

Table 3 : Arbitrator Qualifications 94 

Table 4 : Representativeness of the professional groups in the total sample... 174 

Table 5 : Sample distribution 177 

Table 6 : Question AL-Number of Stakeholders 181 

Table 7 : Question A1.- Number of Stakeholders 182 

Table 8 : Question A2.- Experience of Respondents (no. of years) 182 

Table 9 : Question A5.- As a professional are you - Disciplined? 184 

Table 10 : Question A7.- Is the codes of ethics- Important? 184 

Table 11 : Question A10.- Do you prefer standard procedures? 184 

Table 12 : Question A12.- Do you prefer standard practices? 184 

Table 13 : Question A13.- Do you prefer a carefully worked out plan? 185 

Table 14 : Question A14.-Is talking to people easy? 185 

Table 15 : Question A15.2.- Do you prefer scheduled program? 185 

Table 16 : Question A 16.2.- Are you Objective? 185 

Table 17 : Question A18.- Are you Easy? 186 

Table 18 : Question A19.- Are you Contra - judgmental? 186 

Table 19 : Question A21.- Are you factual or theoretical? 186 

Table 20 : Question B2.- Most Suitable method of Dispute Resolution 188 

Table 21 : Question B1.- Adequacy of the dispute resolution methods 188 

Table 22 : Question B4. - Disputes Could Be Resolved Successfully 190 

Table 23 : Question B6.- Attitudes towards conflict 191 

Table 24 : Question B5.- Lawyer's contribution towards the resolution 

of a dispute in the construction industry 193 

Table 25 : Question B7.- Attitude towards Lawyers' intervention in 

construction disputes 194 

Table 26 : Question B8.- Lawyers' contribution towards the dispute resolution.. 195 

Table 27 : Question CL- Involvement in arbitration 196 

Table 28 : Question CI a.- Involvement as a counsel for party 196 

xiv 



Table 29 : Question C1 b.- Involvement as a claimant/respondent? 197 

Table 30 : Question C2.- ad hoc arbitration procedure 197 

Table 31 : Question C3.- Institutionalized arbitration 198 

Table 32 : Question C4.- Involvement in both types of arbitration 198 

Table 33 : Question C5.1- Do you consider ad hoc arbitration reasonable 199 

Table 34 : Question C5.2- Do you consider Institutionalized 

arbitration reasonable 199 

Table 35 : Question C6.- Was there a panel of arbitrators 199 

Table 36 : Question C7.- Was there a single arbitrator 200 

Table 37 : Question C10.- Was the arbitration clause disputed by any party 200 

Table 38 : Question CI 1.- Disputed party who draft the arbitration clause 201 

Table 39 : Question C13.2- How much time do you consider as 

sufficient notice 202 

Table 40 : Question C13.6 - Were there responses from both parties 

to the notice in all instances 203 

Table 41 : Question C14.1.- Is notice given by registered letters/phone calls/ 

emails/ telegrams etc 204 

Table 42 : Question C15.- What is reasonable time for the claimant to submit 

statement of claim 204 

Table 43 : Question C16.- What is reasonable time for the respondent to 

submit statement of defense 206 

Table 44 : Question CI 7.- Did you work within the strict terms of reference.... 206 

Table 45 : Question CI8.- Were counter claims entertained/forwarded 207 

Table 46 : Question C18.1 - Was it confined to the dispute in question 207 

Table 47 : Question C 18.2- Did you allow/ seek affidavit evidence 208 

Table 48 : Question CI8.3- Did you allow/ seek oral evidence 208 

Table 49 : Question C18.4- Did both forms of evidences allow 210 

Table 50 : Question CI9.- Time for key witness in examination-in-chief 210 

Table 51 : Question C20.- Was the witness subject to cross examination 211 

Table 52 : Question C20.1.- Time to cross examine a chief witness 211 

Table 53 : Question C21.1- Result of the arbitration/s 

you experienced - Award 212 

xv 



Table 54 : Question C21.2- Result of the arbitration/s 

you experienced - Settlement award 212 

Table 55 : Question C21.3-Was the award appealed 213 

Table 56 : Question C22.- In your opinion, could the award made, be 

considered just & equitable 213 

Table 57 : Question C23.- Were you satisfied with proceedings of arbitration... 214 

Table 58 : Question C23.2- Were you satisfied with the time taken for 

completion of arbitration 214 

Table 59 : Question C23.3- Were you satisfied with the expenditure incurred... 215 

Table 60 : Question C24.- Was the arbitration held in a centre 215 

Table 61 : Question C25.- Were you satisfied with the place 

where the arbitration 216 

Table 62 : Question C26.- Were you satisfied with the manner of 

arbitration proceedings 216 

Table 63 : Question C27.- Was there an arbitration agreement in the 

condition of Contract 217 

Table 64 : Question C28.- Selection of the arbitrators made by the parties 217 

Table 65 : Question C29.- Reasonable opportunity of placing the 

respective cases 218 

Table 66 : Question C30.- Did the process take an undue length of time 219 

Table 67 : Question C31.- Expenditure was excessive or reasonable 220 

Table 68 : Question C32.- Difficulties amounting summoning of witnesses 

or produce document is concerned 221 

Table 69 : Question C33.2- Existence of Judicial Bias 222 

Table 70 : Question C33.3- Existence of Administrative Bias 223 

Table 71 : Question C33.4- Existence of Political Bias 224 

Table 72 : Question C33.5- Existence of Official Bias 224 

Table 73 : Question C33.6-Existence of Legislative Bias 225 

Table 74 : Question C33.7- Existence of Legal Bias 226 

Table 75 : Question C33.8-Existence of Bias on subject matter 226 

Table 76 : Question C33.9-Existence of Document Bias 227 

Table 77 : Question C33.10- Existence of Pecuniary Bias 228 

xvi 



Table 78 : Question C33.11 - Existence of Personal Bias 228 

Table 79 : Question C33.12 - Notice of hearing 229 

Table 80 : Question C33.13- Opportunity of hearing 229 

Table 81 : Question C33.14- Sufficient time of Notice 229 

Table 82 : Question C33.15- Mode of issuing notice 230 

Table 83 : Question C33.16- Notice addressed correctly 230 

Table 84 : Question C33.17- Notice mentioned time and place 230 

Table 85 : Question C33.18- Compounding notice before initiating arbitration.. 230 

Table 86 : Question C33.19- Opportunity to make representation 231 

Table 87 : Question C33.20- Opportunity to appear at hearing if it is to 

be held Fair hearing 231 

Table 88 : Question C33.21 - Fair hearing 231 

Table 89 : Question A6.- Rigid rules-Cross tabulation 236 

Table 90 : Question A6.- Rigid rules-Chi-Square Test 237 

Table 91 : Question A17.- Timeliness-Cross tabulation 238 

Table 92 : Question A 17.- Timeliness- Chi-Square Test 238 

Table 93 : Question A20.- Composed- Cross tabulation 239 

Table 94 : Question A20.- Composed- Chi-Square Test 240 

Table 95 : Question B6.- Attitudes towards conflict- Cross tabulation 241 

Table 96 : Question B6.- Attitudes towards conflict- Chi-Square Test 241 

Table 97 : Question A8.- Importance of role of Tradition- Cross tabulation 242 

Table 98 : Question A8.- Importance of traditions in the development of 

Professionalism- Chi-Square Test 243 

Table 99 : Question CI.- Involvement in arbitration- Crosstabulation 243 

Table 100 : Question CI.- Involvement in arbitration- Chi-Square Test 244 

Table 101 : Question C2.- ad hoc arbitration procedure- Cross tabulation 244 

Table 102 : Question C2.- ad hoc arbitration procedure- Chi-Square Test 245 

Table 103 : Question C13.2- How much time do you consider as sufficient 

notice - Cross tabulation 246 

Table 104 : Question CI3.2- How much time do you consider as sufficient 

notice - Chi-Square Test 247 

xvii 



Table 105 : Question 14.1- Is notice given by registered letters/phone calls/ 

emails/ telegrams etc. - Cross tabulation 248 

Table 106 : Question 14.1- Is notice given by registered letters/phone calls/ 

emails/ telegrams etc.- Chi-Square Test 248 

Table 107 : Question C16.- What is reasonable time for the respondent 

to submit statement of defense - Cross tabulation.... 249 

Table 108 : Question CI6.- What is reasonable time for the respondent 

to submit statement of defense - Chi-Square Test.... 250 

Table 109 : Question C15.- What is reasonable time for the claimant 

to submit statement of claim - Cross tabulation 251 

Table 110: Question C15.- What is reasonable time for the claimant 

to submit statement of claim3- Chi-Square Test 252 

Table 1 1 1 : Question CI 7.- Did you work within the strict terms of reference 

-Crosstabulation 253 

Table 112: Question C17.- Did you work within the strict terms of reference 

- Chi-Square Test 254 

Table 1 1 3 : Question CI9.- Time for key witness in examination-in-chief 

-Crosstabulation 254 

Table 114: Question CI9.- Time for key witness in examination-in-chief 

- Chi-Square Test 255 

Table 115 : Question C23.1- Were you satisfied with proceedings of arbitration 

-Crosstabulation 256 

Table 116: Question C23.1- Were you satisfied with proceedings 

of arbitration - Chi-Square Test 257 

Table 117: Question C23.2- Were you satisfied with the time taken for 

completion of arbitration - Cross tabulation 258 

Table 118: Question C23.2- Were you satisfied with the time taken for 

completion of arbitration - Chi-Square Test 259 

Table 119: Question C23.3- Were you satisfied with the expenditure incurred 

- Cross tabulation 259 

xviii 



Table 120 : Question C23.2- Were you satisfied with the expenditure incurred 

- Chi-Square Test 260 

Table 121 : Question C33.2- Existence of Judicial bias- Cross tabulation 261 

Table 122 : Question C33.2- Existence of Judicial bias- Chi-Square Test 262 

Table 123 : Question C33.3- Existence of Administrative bias 

-Crosstabulation 262 

Table 124 : Question C33.3- Existence of Administrative bias 

- Chi-Square Test 263 

Table 125 : Question C33.4- Existence of Political bias- Cross tabulation 264 

Table 126 : Question C33.4- Existence of Political bias- Chi-Square Test 265 

Table 127 : Question C33.5- Existence of Official bias- Cross tabulation 266 

Table 128 : Question C33.5- Existence of Official bias- Chi-Square Test 267 

Table 129 : Question C33.6- Existence of Legislative bias- Cross tabulation 268 

Table 130 : Question C33.6-Existence of Legislative bias-Chi-Square Test 269 

Table 131 : Question C33.7- Existence of Legal bias- Cross tabulation 270 

Table 132 : Question C33.7- Existence of Legal bias- Chi-Square Test 272 

Table 133 : Question C33.8- Existence of Bias on subject matter 

- Cross tabulation 272 

Table 134 : Question C33.8- Existence of Bias on subject matter 

- Chi-Square Test 273 

Table 135 : Question 33.9- Existence of Document bias- Cross tabulation 274 

Table 136 : Question 33.9- Existence of Document bias- Chi-Square Test 275 

Table 137 : Question C33.I0- Existence of Pecuniary bias- Cross tabulation.... 276 

Table 138 : Question C33.10- Existence of Pecuniary bias- Chi-Square Test.... 277 

Table 139 : Question C33.11- Existence of Personal bias- Cross tabulation 278 

Table 140 : Question C33.11- Existence of Personal bias- Chi-Square Test 279 

Table 141 : Question C33.12- Notice of hearing- Cross tabulation 280 

Table 142 : Question C33.12- Notice of hearing- Chi-Square Test 280 

Table 143 : Question C33.13- Opportunity of hearing- Cross tabulation 281 

Table 144 : Question C33.13- Opportunity of hearing- Chi-Square Test 281 

Table 145 : Question 33.14- Sufficient time of Notice- Cross tabulation 282 

Table 146 : Question 33.14- Sufficient time of Notice- Chi-Square Test 282 

xix 



Table 147 : Question C33.15- Mode of issuing notice- Cross tabulation 283 

Table 148 : Question C33.15- Mode of issuing notice- Chi-Square Test 283 

Table 149 : Question C33.16- Notice address correctly- Cross tabulation 284 

Table 150 : Question C33.16- Notice address correctly- Chi-Square Test 284 

Table 151 : Question C33.17- Notice mentioned time and place 

- Cross tabulation 285 

Table 152 : Question C33.17- Notice mentioned time and place 

- Chi-Square Test 285 

Table 153 : Question C33.18-Compounding notice before initiating 

arbitration - Cross tabulation 286 

Table 154 : Question C33.18- compounding notice before initiating 

arbitration - Chi-Square Test 286 

Table 155 : Question C33.I9- Opportunity to make representatio7 

-Crosstabulation 287 

Table 156 : Question C33.19- Opportunity to make representation 

- Chi-Square Test 287 

Table 157 : Question C33.20-Opportunity to appear at hearing if it is to be 

held- Cross tabulation 288 

Table 158 : Question C33.20- opportunity to appear at hearing if it is to be 

held - Chi-Square Test 288 

Table 159 : Question C33.21 - Fair hearing- Cross tabulation 289 

Table 160 : Question C33.21- Fair hearing- Chi-Square Test 289 

Table 161 : Question A9- Influenced by logic- Cross tabulation 291 

Table 162 : Question A9- Influenced by logic- Chi-Square Test 292 

Table 163 : Question B4-Dispute resolution-Cross tabulation 293 

Table 164 : Question B4- Dispute resolution- Chi-Square Test 293 

xx 



LIST OF APPENDICES 

APPENDIX 1 - Duties of Professionals 299-302 

1.1 Architects' pre and post contract services 299 

1.1.1 Certificate 299 

1.1.2 Other Matters 300 

1.2 The services provided by the Quantity Surveyor 300 

1.2.1 Pre contract stage 300 

1.2.2 Post contract stage 300-301 

1.3 The Engineer 301 

1.4 The services provided by Contractor/Builder 302 

1.5 The services given by Contractor 302 

1.5.1 Quality 302 

1.5.2 Time 302 

1.5.3 Cost 302 

1.5.4 Others 302 

APPENDIX 2 - List of definitions "A Literature Review" 303-310 

APPENDIX 3- Calculation of Sample Size 311-312 

APPENDIX 4- Semi - Structured interview protocol 313 

APPENDIX 5- Construction Dispute Questionnaire 314-323 

APPENDIX 6- Frequencies, Percentages 324-348 

APPENDIX 7- Cross tabs and Chi-Square tests 349-461 

APPENDIX 8 - Case Study of Disputes 462 

8.1 Dispute - Document Bias 462 

8.1.1 Applicable Conditions of Contract 462 

8.1.2 The claim of the Contractor 463 

8.1.3 Decision of the adjudicator 463 

8.1.4 Analysis of the decision 463 

8.1.5 Derived principles of natural justice 464 

8.2 Dispute - Administrative Bias 465 

xxi 



-4 

xxii 

8.2.1 Applicable Conditions of Contract 465-467 

8.2.2 The claim of the Contractor 467 

8.2.3 Analysis of the dispute 467-468 

8.2.4 Derived principle of Natural Justice 468 

8.3 Dispute - Document Bias 468 

8.3.1 Applicable Conditions of Contract 468-469 

8.3.2 The claim of the Contractor 469 

8.3.3 Decision of the Engineer 469 

8.3.4 Analysis of the dispute 470 

8.4 Dispute - Document Bias 470-471 

8.4.1 Applicable Condition of Contract 471 

8.4.2 The claim of the contractor 471 

8.4.3 Decision of the Engineer 471 

8.4.4 Analysis of the dispute 471-473 

8.4.5 Derived principles of natural justice 473 

8.4.6 Document bias 473 

8.5 Dispute - Document Bias 474 

8.5.1 Applicable Conditions of Contract 474 

8.5.2 Analysis of the dispute and decision 474-475 

8.5.3 Derived principles of Natural Justice 475 

8.6 Dispute - Administrative Bias 475-476 

8.6.1 Applicable Conditions of Contract 476-477 

8.6.2 The claim of the Contractor 477 

8.6.3 Decision of the adjudicator 477-478 

8.6.4 Analysis of the dispute 478-484 

8.6.5 Derived principle of Natural Justice 484 

8.7 Dispute - Document Bias 485 

8.7.1 Applicable Conditions of Contract 485-487 

8.7.2 The claim of the contractor 487 



8.7.3 

8.7.4 

8.7.5 

Analysis of the dispute 

Decision of the adjudicator 

Derived principles of natural justice 

487-488 

488-489 

489 

8.8 Dispute - Administrative and Document Bias 

490 
8.8.1 Applicable Conditions of Contract 490 

8.8.2 The claim of the Contractor 490-491 

8.8.3 Analysis of the dispute 491-492 

8.8.4 Decision of the adjudicator 493 

8.8.5 Derived principles of natural justice 493 

8.9 Dispute - Pecuniary Bias, Official Bias and Document Bias 494 

8.9.1 Applicable Conditions of Contract 494 

8.9.2 The claim of the Contractor 494 

8.9.3 Analysis of the dispute 494-495 

8.9.4 Decision of the adjudicator 495 

8.9.5 Derived principles of Natural Justice 495-496 

APPENDIX 9 - Ethics Letter 497-498 

xxiii 



LIST OF ABBREVIATIONS 

AA : Attitude Aggregate 

AAA : American Arbitration Association 

ADR : Alternate Dispute Resolution 

AIQS : Australian Institute of Quantity Surveyors 

AS : Australian Standards 

BI Behaviour Index 

BOQ Bill of Quantities 

BOT Build Operate Transfer 

CJ : Chief Justice 

COL : Colombo 

ICE : Institute of Civil Engineers 

ICSID : International Centre for the Settlement of Investment of Disputes 

ICTAD : Institute for Construction Training & Development 

IQS(SL) : Institute of Quantity Surveyors 

J : Justice 

JCC : Joints Contracts Committee 

LC1A : London Court of International arbitration 

LJ : Lord Justice 

MBA : Master Builders Association 

NBCC : National Building and Construction Council 

NPWC : National Public Works Contract 

NWPC : National Public works Conference 

QS Quantity Surveyor 

RAIA : Royal Australian Institute of Architects 

Rs : Rupees 

SL : Sri Lanka 

SLIA : Sri Lanka Institute of Architects 

SLS : Sri-Lanka Standard 

U.K. : United Kingdom 

UN : United Nations 

UNCITRAL : United Nations Commission International Trade Law 

USA : United States of America 
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